
 

 

 

When considering taking on an employee/contractor there are many issues to 

consider. Your tax, super and other government obligations will vary depending on whether 

your worker is an employee or contractor. It's important to know, it is against the law for a 

business to incorrectly treat their employees as contractors and not meet their tax and 

super obligations.  

Businesses that incorrectly treat their employees as contractors can illegally reduce 

their labour costs and gain an unfair advantage over their competitors. Workers being 

incorrectly treated as contractors can also miss out on their employee entitlements.  Due to 

this unfair advantage, The Australian Taxation Office check how businesses engage their 

workers.  

You face penalties and charges if you incorrectly treat an employee as a contractor 

and don't meet your obligations these include: 

 PAYG withholding penalty for not meeting their PAYG withholding obligations 

 super guarantee charge (for not meeting their super obligations), made up of:  

o super guarantee shortfall amounts (amount of super contributions that should have been 

paid into a complying fund) 

o interest 

o an administration fee. 

 Unlike super guarantee contributions, the super guarantee charge is not deductible. 
 

Is important to note that just because a person has an ABN, this does not automatically 

exclude you from your obligation of paying superannuation and could result in you ‘sham 

contracting’ which is illegal and could have costly consequence for you and your business.  A 

few things to consider are: 

1 Will the contractor obtain 80% or more of their income from your business? 

2 Are their services labour related? (In other words, do they supply their own tools 

or do you supply everything and they provide the labour only). 

3 Do they have the ability to sub-contract? 

4 Are they free to complete the work in their own time, and have control over how 

it is completed? 

 



 

 

Sham Contracting has been the focus of the ATO for the last few years. Under the “Fair Work Act” 
the courts can levy fines of up to $51,000 per contravention. For a company, directors can be fined 
as well as the company.  "Sham contracting" (treating an employee as a contractor) is illegal under 
the Fair Work Act. 
Please view a list of questions below. Should your answers fall within line of the highlighted areas, 

you are at risk of “Sham Contracting” and need to speak to a bookkeeper urgently. 

Do you engage contractors in your business?  YES ⃝   NO  ⃝ 

Are the contractors providing mainly labour to you? YES ⃝   NO  ⃝ 

Are your contractors able to pay someone else  YES ⃝   NO  ⃝ 
to provide the service, ie sub-contract? 
 
Are contractors paid by time (by the hour) worked? YES ⃝   NO  ⃝ 
 

Do you have Workers Compensation?   YES ⃝   NO  ⃝ 

Are your contractors free to accept or refuse the job? YES ⃝   NO  ⃝ 

Do you pay Superannuation to the contractors?  YES ⃝   NO  ⃝ 

DID YOU KNOW? 

 The Fair Work Ombudsman ensures workers receive their legal entitlements. The 
Australian Taxation Office (as responsible for the Superannuation Guarantee Charge) 
ensures that businesses make superannuation contributions for workers, including 
contractors whose services are mainly providing labour. 
 

 The Australian Taxation Office (as Registrar of the Australian Business Register) 
restricts the issue of ABNs to genuine businesses. For a contractor who is really an 
employee to obtain an ABN it is necessary to provide false information about the 
nature of the working relationship. In this case the ATO can cancel the ABN and 
impose penalties for providing false information. 
 

 The Australian Taxation Office also enforces the Personal Services Income provisions 
in the income tax law, which limit the tax deductions and income-splitting 
opportunities to those that apply to employees. 

Click on the link to look into this further:  

 http://www.ato.gov.au/Business/Employee-or-contractor/ 

 

Contact: Veronica Trethewey 

Ph: 0439 821 095  

E: veronica@booksenz.com 
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